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Setting the scene



Legal framework

• Objective of EU competition law: ensuring that competition is not distorted 
in the internal market, for the well-being of the peoples of Europe (Nazzini, 
The Foundations of EU Competition Law, Oxford, OUP 2011) 

• Article 102 TFEU

• Definition of abuse in Hoffmann-La Roche

• No protection of less efficient competitor in Post Danmark I and Intel

• Conduct that excludes competitors can be objectively justified if it 
produces efficiencies, is necessary for the attainment of the efficiencies, 
the efficiencies neutralise or outweigh the anti-competitive effects of the 
conduct for consumers, and (effective?) competition is not completely 
eliminated: British Airways 
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Early approach in digital merger cases

• The European Commission’s early approach in merger cases was quite flexible, 
recognising the dynamic nature of digital markets and the strong competition 
taking place among players 

• Facebook/Whatsapp:  consumer communications sector considered a fast-
growing sector characterised by frequent market entry and short innovation 
cycles in which large market shares may turn out to be ephemeral. High market 
shares not necessarily indicative of market power 

• Google/Double Click: merged entity would obtain data sets from Google and 
Double Click thus becoming able to match data from both data sets. However, 
there were several competitors that ran both a search engine and ad serving and, 
furthermore, data could be purchased from third parties

• Microsoft/Yahoo!: combining data from both search engines would improve 
services and allow the merged entity better to compete with Google  
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Approach in abuse of dominance cases

The European Commission’s approach hardened 
significantly in a number of abuse of dominance 
cases where a strict test of capability to foreclose 
was applied and arguments concerning the need 
to analyse the conduct in the economic context of 
digital ecosystems and to take into account the 
specificities of platform business models were 
rejected 
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Google Search (Shopping)

European Commission decided that Google 
abused its dominant position in thirteen national 
markets for general search services in the EEA by 
positioning and displaying, in its general search 
result pages, its own comparison shopping service 
more favourably than competing comparison 
shopping services
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Google Search (Adsense)

European Commission held that Google had 
breached Article 102 by entering into agreements 
with websites providing for contractual exclusivity 
and later “softer” forms of preferential treatment 
of Google’s intermediated search advertisements
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Google Android

European Commission found Google dominant in 
two markets: national markets for general search 
services and worldwide market (excluding China) 
for Android app stores 
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Google Android

European Commission decided that the following 
conduct was abusive:

• “Tying” the Google Search app with the Play Store 
(abuse of dominance in Android app stores)

• “Tying” its mobile web browser, Google Chrome, 
with the Play Store and the Google Search app 
(abuse of dominance in Android app stores)
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Google Android

•Making the licensing of the Play Store and the 
Google Search app “conditional” on the anti-
fragmentation obligations in the anti-fragmentation 
agreements (abuse of dominance in Android app 
stores and search)
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Google Android

•Granting hardware manufacturer and mobile 
network operators (‘MNOs’) portfolio-based 
revenue share payments “conditional” on the pre-
installation of no competing general search service 
(abuse of dominance in search)
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European Commission’s 
Decision in Android



Tying of the Google 
Search app with the Play 
Store 
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Focus on the general search 
markets - the restriction of 
competition and competitive 
harm that are central to the case 
are confined to the general search 
markets

Pre-installation is an important 
channel for the distribution of 
general search services on smart 
mobile devices because 
consumers are likely to use pre-
installed apps rather than 
switching to competing apps that 
may be downloaded

Competing search engines cannot 
offset the competitive advantage 
that Google achieves through 
tying. Downloading is not as 
effective a distribution channel as 
pre-installation because of users’ 
inertia. Agreements with web 
browser developers or original 
equipment manufacturers 
(‘OEMs’) and MNOs are also 
inferior channels of distribution

Google’s share of general search 
queries is higher on smart mobile 
devices, where the Google Search 
app is pre-installed, than on PCs, 
which, in the Commission’s view, 
shows that the tying has conferred 
a significant competitive 
advantage on Google 



Test

• “[T]he Commission is not required to 
demonstrate in a general manner 
that "there would have been 
greater competition" absent the 
tying of the Google Search app with 
the Play Store. Rather, the 
Commission is required to 
demonstrate that the tying is 
capable of restricting competition 
on the relevant markets, namely the 
national markets for general search 
services”:  Google Android, para 872

• No counterfactual analysis
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Competitiv
e harm?

• European Commission states that Google’s conduct 
contributes to the maintenance or strengthening of 
its dominant position on the national general search 
market, increases entry barriers, deters innovation 
and harms consumers by reducing their choice of 
competing search engines 

• But, no new evidence is adduced or relied upon

• Hence, the European Commission does not apply a 
test of anti-competitive foreclosure and offers no 
proof that conduct harms the parameters of 
competition (price, output, quality, innovation). 
Rather, it relies on a general theory that harm to 
competitors may harm competition

• Potential harm to competitors = market power, 
entry barriers, less innovation and consumer harm
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Tying of 
Google 
Chrome with 
Play Store 
and the 
Google 
Search 

• European Commission applies the same 
framework and decides that: 
o Tying provides Google with a significant 

advantage that competitors cannot offset 
because pre-installation is an important channel 
of distribution that cannot be matched by 
alternative channels available to competitors

o Tying causes competitive harm by deterring 
innovation and reducing consumer choice, and 
contributes to the maintenance or increase of 
Google’s market power in search – but this is pure 
inference from harm to competitors – the legal 
test is capability to harm competitors 



Tying Abuses: Objective Justification 

• Under EU law, conduct that is prima facie abusive may be objectively justified. 
The following matters were relied upon as objective justifications in the 
proceedings:
o Conduct was a legitimate way for Google to monetise its investments in Android and its non-

revenue-generating apps

o Conduct ensured the "consistent out-of-the-box experience that users expect, and facilitates 
competition with Apple and other vertically integrated or closed mobile platforms”

o Conduct allowed Google to license the Play Store for free because the value of the Play Store 
to OEMs and users is equal to the value to Google of the promotion by OEMs of Google's 
general search service

• Commission rejected all arguments either because Google has not 
“demonstrated” the defence or because there are less restrictive means to 
achieving the objective
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Anti-fragmentation abuse 

• European Commission applies a tying framework

• The abuse is described as making the licensing of the Play Store and the 
Google Search app “conditional” upon OEMs entering into anti-
fragmentation obligations. This is held to be an abuse of Google’s dominant 
position on the worldwide market (excluding China) for Android app stores 
and on the national general search markets because:
o such obligations are unrelated to the licensing of the Play Store and the Google 

Search app; and
o they are capable of preventing or limiting the emergence of Android forks, which 

constitute a credible competitive threat to Google, because they prevented an 
Android fork from establishing itself by the most effective strategy, that is, licensing 
to hardware manufacturers already active on the market 

19

©  Professor Renato Nazzini, 2020 - all rights reserved



A move towards competitive harm?

• The anti-fragmentation obligations “maintain and strengthen Google's 
dominant position in each national market for general search services, 
deters innovation, and tends to harm, directly or indirectly, consumers” 

• Commission adduces evidence that Android forks could have been a point 
of entry and expansion for competing search apps and that certain Android 
forks would have provided consumers with additional features and 
functionalities

• The European Commission adduces some evidence of the counterfactual, 
for example of “the likelihood that certain players, such as Amazon, would 
have developed and commercialised Android forks in the absence of the 
conduct”
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Anti-
fragmentatio

n abuse: 
Objective 

justification

• The following matters were put forward as 
possible objective justifications: 
o The anti-fragmentation obligations are necessary to 

ensure the interoperability of the Android 
ecosystem. Moreover, alternative smart mobile OS 
providers have more restrictive business models

o The anti-fragmentation obligations are necessary to 
prevent fragmentation that would be detrimental to 
the Android ecosystem

o The anti-fragmentation obligations are necessary to 
protect Google's reputation

o The anti-fragmentation obligations are necessary to 
prevent OEMs from "cutting corners”



Anti-
fragmentatio

n abuse: 
Objective 

justification

o The anti-fragmentation obligations are necessary to 
prevent free riding on technical support such as early 
release of the Android source code or developer boot 
camps

o Google introduced the AFA before it became dominant

o The anti-fragmentation obligations were not meant to be 
misleading

o The Commission has failed to carry out a balancing of the 
anti-competitive and pro-competitive effects of the anti-
fragmentation obligations



Anti-
fragmentatio

n abuse: 
Objective 

justification

• European Commission rejected all arguments on the basis that Google has 
not demonstrated that  the  licensing  of  the  Play  Store  and  the  Google 
Search app conditional on the anti-fragmentation obligations is objectively 
justified. In particular:

o AFA not necessary for interoperablity

o Google has already profited significantly from Android

o Apple, BlackBerry and Microsoft have not decided to adopt an open 
source business model

o No proof that fragmentation would be detrimental to the Android 
ecosystem

• Google has created two types of devices: those that pre-install 
Google services and those that do not because they are forks

• Fragmentation can be a form of competition

• Fork developers have an incentive to minimise incompatibilities  
anyway and to set up efficient and credible alternatives

o Google does, and can, protect its reputation by differentiating Android-
branded devices from fork devices

o A degree of free-riding is inherent in open source systems and, in any 
event, there are less restrictive measures



Exclusivity payments to OEMs and 
MNOs

• Payments to OEMs and MNOs on condition that they pre-installed no 
competing general search service on any device within an agreed portfolio 

• Test: “the intrinsic capacity of  those payments to foreclose competitors 
which are at least as efficient as the dominant undertaking”

• Consistently with its own interpretation of the Intel judgment of the Court 
of Justice, the Commission applied a “presumption” that the exclusivity 
payments in question are an abuse of dominance but, effectively, assessed 
their capability to foreclose an as efficient competitor

• “A competing general search service could not have matched Google’s 
payment across the entire portfolio of Google Android devices, while still 
earning positive revenues from the search queries on the devices” 
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Exclusivity payments to OEMs and 
MNOs

• Commission argued that the conduct under review deterred 
innovation, both by competing search services and, because of the 
reduced competitive pressure, by Google itself

• No specific evidence of this form of competitive harm. Commission 
relies on a general theory whereby reduced competition is likely to 
deter innovation, without proving that this occurred, or was likely to 
have occurred, on the facts of the case 
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Exclusivity payments to OEMs and MNOs: 
Objective Justification

• Objective justifications put forward:
o Convincing OEMs and MNOs to "produce devices for the nascent Android ecosystem”
o Ensuring that Google recouped its investment in Android
o Allowing Google Android devices to compete against Apple's devices, by lowering their prices, 

improving their quality and allowing OEMs and MNOS to invest more in R&D

• Arguments rejected on the basis that:
o Ecosystem no longer “nascent”
o Payments aimed at exclusivity not at ensuring Android sales
o Not necessary to compete with Apple as Google could have offered lump sum payments or 

revenue share deals to pre-install its general search services or display them prominently but 
without exclusivity

o Revenue share deals conditional on exclusivity were not necessary for OEMs and MNOs to sell 
cheaper devices or invest in R&D – certain OEMs and MNOs without revenue sharing agreement 
with Google also offered cheap devices or invested in R & D 
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Some Legal Questions



Significant EU law questions  

• Was the European Commission correct to focus on licensable OS only and exclude Apple’s iOS from: (a) 
market definition, and (b) the analysis of the competitive effects of the conduct?

• Only for exclusivity payments does the European Commission apply a standard of foreclosure of as efficient
competitors – for all other abuses the standard is foreclosure of any competitors – should the standard be 
exclusion of as efficient competitors for all abuses?

• The European Commission applies a standard of capability to foreclose that does not require proof that, 
absent the conduct, there would have been more competition – is this correct? If there is no proof that, 
absent the conduct, there would have been more competition, why are we prohibiting the conduct in the 
first place?

• The Commission infers harm to the parameters of competition from potential foreclosure of competitors –
should we not require proof that the conduct is at least likely to reduce output, raise prices, harm 
innovation, or reduce quality?

• Is the bar for objective justification too high?
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Some Policy Questions



Issues to 
consider for 

other 
jurisdictions

• Excessive focus on market definition and understanding of competition within narrow 
markets (general search, licensable operating systems for smart devices) – should we 
focus on competition between ecosystems (vertically integrated models vs. open source 
models) and competition within the eco-system (competition among OEMs and carriers, 
competition among app developers)

• Consider benefits of open source vs. vertical integration and avoid adopting policies that 
discourage more beneficial model

o Benefits of open source model for Korean economy

• OEMs

• App developers

• Consumers

• Economy as a whole

• Consider whether maximising social welfare and productivity across the economy is 
better served by a competition policy that

o does not subsidise inefficient competitors or competitors that cannot become as 
efficient as a dominant firm

o does prohibit business practices that are harmful to the parameters of 
competition (price, output, innovation, or quality) but allows practices that lower 
prices, increase output, spur innovation, and enhance quality  



Key Findings and Conclusions 



Key Findings and Conclusions
• The European Commission’s Google Android decision is heavily focused on effects 

on general search markets

• Competition between Android and Apple’s vertically integrated model is 
essentially ignored 

• Decision adopts two tests
o For tying abuses and anti-fragmentation abuse, capability to foreclose any competitor

o For revenue share abuse, capability to foreclose as efficient competitors

• No proof of harm to parameters of competition (price, output, quality, and 
innovation)

• Strict burden of proof on dominant undertaking on objective justification

• Significant legal and policy questions arise as to whether such an approach is 
consistent with a competition regime that aims at maximising social welfare and 
productivity for the benefit of businesses, consumers, and society as a whole 32
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Thank you
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